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344 MICHIGAN LAW REVIEW 

Since it had previously been decided that the time of filing the certificate 
of nomination was mandatory, In re Cuddeback, 3 App. Div. N. Y. 103, the 
case turned on the construction of the following section : "The supreme 
court * * * * shall have summary jurisdiction * * * * to review the deter- 
mination and acts of such [a reviewing election] officer, and to make such 
orders in the premises as justice may require." (Laws, 1896, Vol. 1, ch. 909, 
§ 56.) The supreme court, following the case of In re Cuddeback, supra, 
held that in spite of the above section "there is no power in the board of 
elections or in the court to relieve a person from the consequences of a 
failure to act within the necessary time." In re Darling, 106 N. Y. Supp. 432. 
With this interpretation the Court of Appeals did not agree, and the dissent- 
ing judges agreed that it was "not only within the power but it was the duty 
of the supreme court to grant the relief sought by the appellant." The 
majority opinion decided that while the statute conferred the power on the 
supreme court to relieve against a mistake such as was shown in this case, 
their exercise of it was discretionary and, having acted, their decision was 
not reviewable. No cases aside from In re Cuddeback are cited, since the 
issue was one of statutory construction. It would seem, however, that the 
hard and fast rule laid down in In re Cuddeback, at least as that rule was 
understood by the supreme court, has been materially modified. 

Evidence — Admissibility of Conversation by Telephone. — Plaintiff 
offered to prove, by a witness who was not familiar with the defendant's 
voice, a statement as an admission of the defendant as to a business matter. 
The statement was made to the witness over the telephone by a person who 
purported to be the defendant. Held, the statement should be admitted. 
Holzhauer v. Sheeny (1907), — Ct. App. Ky. — , 104 S. W. Rep. 1034. 

The statement in question was made in response to a telephone call for 
the defendant, sent by the witness to the residence of the defendant. The 
leading case on this question is The Globe Printing Company v. Stahl, 23 Mo. 
App. 451, and supports the principal case in so far as the facts are similar. 
But in that case the call was sent to the place of business of the party. And 
in a later Missouri case this fact is made a very important reason for the 
decision. Wolfe v. Missouri Pacific Ry. Co., 97 Mo. 773. There the court 
says, "Where a person places himself in connection with the telephone system 
through an instrument in his office, he thereby invites communication in 
relation to his business through that channel." This same fact is emphasized 
also in Guest v. Hannibal & St. loseph Ry. Co., 77 Mo. App. 258. See, also, 
the case of Oskamp v. Gadsen, 35 Neb. 7, for a similar holding. Showyer v. 
Chamberlain, 113 la. 742, seems to support the principal case, but the facts 
are reported too briefly to ascertain the exact holding of the court. Swing v. 
Walker, 27 Pa. Super. Ct. 366, is opposed to the principal case, as is also the 
case of Kimbark v. The III. Car & Equipment Co., 113 111. App. 632. 

Evidence — Proof of Value — An Exception to the Hearsay Rule. — 
In an action against a carrier for damages alleged to have been caused by 
negligent delay in transportation, the defendant objected to testimony by 
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plaintiff's witness, who was a dealer, as to the market reports published in a 
trade journal, and which the witness had read. Held, that this testimony- 
was hearsay and inadmissible. Henderson v. Wabash Ry. Co. (1907), — Mo. 
App. — , 105 S. W. Rep. 13. 

This case is in accord with the former Missouri case of Fountain v. 
Wabash Ry. Co., 114 Mo. App. 676, but is opposed to the weight of authority. 
In the following cases evidence similar to the above was admitted as an 
exception to the hearsay rule: Smith &• Melton v. N. C. Ry. Co., 68 N. C. 
107 (leading case) ; Washington Ice Co. v. Webster, 68 Me. 449; Cleveland 
& Toledo Ry. Co. v. Perkins, 17 Mich. 296; Gulf, Colo. & Santa Fe Ry. Co. 
v. Patterson, 5 Tex. Civ. App. 523; Whitney v. Thatcher, 117 Mass. 523; 
Hudson & Co. v. Northern Pac. Ry. Co., 92 la. 231 ; Hoxie v. Umpire Lumber 
Co., 41 Minn. S48. 

Husband and Wife — Estate by Entirety — Application to Personal 
Property. — Appellant and his wife owned real property as tenants by the 
entirety. They conveyed it and took back a purchase money bond and 
mortgage made payable to both of them. The wife died, and appellant became 
her administrator. In an appeal from the surrogate's order, charging him 
with one-half the proceeds of the bond and mortgage, held, that the law of 
tenancy by the entirety does not apply to personal property. In re Baum 
(1907), 106 N. Y. Supp. 113. 

The question whether an estate by the entirety can exist in personal prop- 
erty has been adjudicated upon in but few states. Matter of Albrecht, 136 N. 
Y. 91, 32 N. E. 632, 18 L. R. A. 329, 32 Am. St. Rep. 700, holds that this rela- 
tion can exist only where there is a conveyance of a vested interest in or title 
to real property. Polk, Adm'r, v. Allen, 19 Mo. 467, holds that a husband and 
wife cannot be joint tenants or tenants in common in a chattel. From this it 
seem9 that an estate by the entirety cannot exist in personal property, but Shields 
v. Stillman, 48 Mo. 82, holds that an estate by the entirety can exist in a promis- 
sory note. Johnston v. Johnston, 173 Mo. 91, 96 Am. St. Rep. 486, holds that 
estates by the entirety may be created in personal as well as in real property 
in Missouri. The Michigan court, in Wait v. Bovee, 35 Mich. 425, holds that 
the rule which prevails as to the right of survivorship in real property held 
by husband and wife jointly, does not apply to personal property. On the 
other hand, it has been decided in Johnson v. Lusk, 46 (6 Caldw.) Tenn. 113. 
that, by analogy to an estate by the entirety, a joint note made payable to 
husband and wife goes to the survivor, unless the interests of the creditors 
are affected. Patton v. Rankin, 68 Ind. 245, 34 Am. Rep. 254, holds that a 
crop raised on land held by the entirety is held in the same manner as the 
land itself. That a note given in payment of land, held by the entirety prior 
to Code of 1880, and made payable to both of them, becomes, upon the death 
of one of the parties, the property of the other: see Allen v. 'Tate, 58 Miss. 
585. Pennsylvania holds that an estate by the entirety exists in personal as 
well as in real property, in choses in action as well as in choses in possession. 
Leet v. Miller, 6 Pa. Dist. R. 725 ; Gillan v. Dixon, 65 Pa. St. 395 ; Bramberry's 
Estate, 156 Pa. St. 628. The Massachusetts court, in Phelps v. Simons, 159 



